Before deciding on operations involving share issuance or sale, companies or shareholders may seek to disclose information to selected investors, in order to gauge their opinion on the envisaged market operation. Despite such "market soundings" risk violating the prohibition of insider trading, selective disclosures have been partially accepted in several European jurisdictions. Market soundings have been eventually regulated in the MAR, which clarifies under which circumstances they are allowed and the position of the involved parties. This article analyses the rules on market soundings in the MAR with regard to issuance in the secondary market and accelerated bookbuildings. In this context, the question arises of whether harmonised rules on market soundings are compatible with national company law regimes. To address this issue, it will be assessed how Italian and English company law regimes react towards selective disclosures. It will be shown that a tension may still exist between uniform rules on market abuses and national company law rules, mostly with regard to directors' duties and liabilities.
Introduction
Regulation (EU) No 96/2014, the Market Abuse Regulation (hereinafter "MAR"), 1 and Directive 2014/57/EU (hereinafter "CRIM-MAD"), 2, 3 have replaced the Market Abuse Directive (hereinafter MAD), 4 regulating insider trading 5 and market manipulations in the European Union. 6 The main reason why a directive was replaced with a regulation is to grant regulatory uniformity and clarity regarding the key concepts throughout the whole territory of the Union. 7 A uniform regulatory framework was judged to be key to repealing trade obstacles and distortions of competition, which may arise from dif-ferent national laws, and to developing further the internal capital market. Although the new regulation has introduced some innovative rules (such as the extension of the regulatory scope to MTF and OTF 8 or the black-out period for manager transactions), 9 it does not change the fundamental logic and structure of the MAD, which proved a coherent and acceptable (albeit not perfect) framework for preventing and enforcing insider trading and market manipulation offences. 10 For the purposes of this work, it is to be reminded that under both the MAD and the MAR, insiders must not disclose inside information to third parties, unless such a disclosure is "in the normal exercise of an employment, a profession or duties". 11 In that case, an insider must make "complete and effective public disclosure" of such information, unless the recipient is bound by a duty of confidentiality based on law, regulations, articles of association or on a contract. 12 One of the innovative provisions of the MAR is Article 11 regulating "market soundings", which governs the procedure to be followed when a market participant seeks to disclose information to selected investors, in order to gauge their opinion on a possible transaction. 13 The main reason for the introduction of this provision is that offerors commonly need to capture the opinion of potential investors on an envisaged operation, particularly on its pricing, and to attain this goal they are normally requested to disclose pieces of inside information.
It is worth remembering that the European Court of Justice (ECJ) addressed the question as to whether an offeror, by disclosing to selected parties an envisaged operation in order to gauge their opinion, was acting in the "normal course of exercise of an employment, profession or duties". 14 The Court decided that a piece of information is deemed to be disclosed in the normal course of the exercise of employment, profession or duties only when (i) there is a close link between the disclosure and the exercise of the employment, profession or duties and (ii) the disclosure is strictly necessary for the exercise of that employment, profession or duties. This decision, therefore, did not seem to leave much free space for market soundings in the normative framework designed by the MAD. 15 Nevertheless, informal contacts between securities' offerors and potential investors are deemed necessary for the success of operations that would otherwise risk not being accepted by the market once officially announced. Despite the restrictive case law of the ECJ, therefore, market soundings have become common practice with regard to several types of transactions related to listed shares.
Market soundings, additionally, may also trigger quite complex company law issues. 16 By deciding to communicate an envisaged transaction to only selected investors, directors of the issuing company might reveal classified and sensitive information to third parties; additionally, if such information is only disclosed to selected shareholders, directors would discriminate other shareholders. In both cases, a decision to disclose an envisaged transaction might be deemed a violation of directors' fiduciary duties. This potential conflict between financial regulation and company law might reveal a much broader contradiction. On the one hand, due to the globalisation of financial markets, market actors and regulators are pushed to develop homogeneous practices and rules at the broadest geographical level; 17 on the other hand, companies' internal affairs are governed by national states and the EU harmonising effort in this field has not touched core elements of companies' internal relations such as director duties and liabilities. 18 Furthermore, it is still controversial whether harmonising directives have really had a significant impact on national company law regimes and on domestic legal discourses and taxonomies. 19 Thus, rules on market soundings are at the crossroads of securities regulation, which requires uniformity across national borders, and company law rules, which are rooted in national political balances and legal discourses. This con- 15 cealed tension between uniform securities regulation and national company law regimes also emerges in other areas of EU intervention, such as, for instance, capital requirements and risk management of cross-border financial groups, 20 or financial support within groups of banks, 21 which face divergences across member states as to the role of intra-group relations and groups' interest. 22 Addressing market soundings, therefore, is also a way of addressing the fragmentation of law and society in the new globalized order, which is revealed by the struggle between, on the one hand, the globalising tendencies of financial markets and, on the other hand, local interests addressed by national rules. 23 This article, therefore, also aims at unbundling the interaction between national company law and EU securities regulation. As an example of this interaction, the United Kingdom and the Italian national regimes will be compared. The U.K. has a longstanding and highly sophisticated practice in financial market regulation, including market abuses and insider dealings, which reflects the predominance of widely-held companies, so that its regime was one of the models for the provisions detailed in the MAR on market soundings; 24 in this regard, it is worth stressing that, despite its decision to leave the European Union, the U.K. is likely to keep its role as a benchmark regime for securities regulation. 25 Italy, by contrast, is a civil law country whose financial market is far less significant than the British one; additionally, share ownership of Italian companies is extremely concentrated and families still keep a dominant role in its economy. This article is organized as follows. Section 2 provides an overview of market soundings in the MAR and introduces the situations we intend to study, namely when securities of a listed company are offered to the market or selected investors, that is to say: (i) secondary offerings (or seasoned offerings), when a listed company seeks to increase its capital; (ii) accelerated bookbuilding, when a shareholder aims at selling its shares; (iii) and accelerated bookbuilding, when a listed company aims at selling own shares held as treasury shares or issuing new shares to selected investors. 27 Section 3 analyses the interaction between company law and market soundings in Italy and the U.K. Short conclusions are elaborated in Section 4.
Market Soundings in Context

The Context
In order to better understand market soundings, it is useful to briefly address the main features of the MAR. As for the MAD, its main purpose is to ensure equal access to inside information with the aim of increasing financial market efficiency. 28 The crucial concept is "inside information", 29 namely information that (i) is precise, (ii) is not public (iii), has a direct or indirect relation with one or more issuers or financial instruments and (iv), if made public, would have a porate governance mechanisms as embedded in national-specific settings of dominant interests see Ruth V. Aguilera/Gregory Jackson, "The Cross- significant effect on prices of financial instruments. 30 The MAR codifies also previous decisions of the ECJ, 31 by qualifying inside information any intermediate steps of a decisional process, provided that they also fit into the four elements of the general definition.
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While MAR is one of the EU measures aimed at unifying national rules that "have as their object the establishment and functioning of the internal market"
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, CRIM-MAD is a directive aimed at ensuring "the effective implementation of a Union policy in an area which has been subject to harmonisation measures" 34 that only focuses on criminal sanctions for market abuse. 30 In particular, a piece of information is "precise" when it (i) indicates a set of circumstances which exists or which may reasonably be expected to come into existence or an event which has occurred or which may reasonably be expected to occur and (ii) is specific enough to enable a conclusion as to the possible effect of those circumstances/ events on the prices of financial instruments, Article 7. 43 (c) unlawfully disclose inside information, except where the disclosure is made in the normal exercise of an employment, a profession or duties. 44 Additionally, in order to grant market egalitarianism and to prevent insider trading, inside information should be disclosed as soon as possible. 45 Such a duty only concerns information related to an issuer (i.e. corporate information), while mere market information is excluded. 46 A disclosure of inside information, however, can be delayed (including cases of protracted processes) when three conditions are met: (a) an immediate disclosure is likely to jeopardize an issuer's legitimate interest, (b) a delay of disclosure is not likely to mislead the public and (c) the issuer is able to ensure the confidentiality of that information. 47 Interestingly, as we have seen above, when a piece of inside information is disclosed to selected third parties "in the normal course of exercise of an employment, profession or duties", it also has to be disclosed to the public, unless the recipient is bound by a duty of confidentiality based on law, regulations, articles of association or a contract. 48 According to Recital 32 MAR, market soundings "are interactions between a seller of financial instruments and one or more potential investors, prior to the announcement of a transaction, in order to gauge the interest of potential investors in a possible transaction and its pricing, size and structuring". 50 This notion of market sounding reflects a broad spectrum of possible interactions between a seller of financial instruments and potential investors regarding an envisaged transaction. Market soundings, in particular, facilitate initial public offers and secondary offers of securities. In both cases, the offer price should match the value at which most investors are ready to subscribe or buy the offered securities. In initial public offers, however, there is no market price of the issued securities that can be used as a parameter or a benchmark in establishing the issue price; in this context, the offeror needs to gauge the interests of potential investors in order to establish the final issue price. 51 In secondary offers, by contrast, securities already have a market price to be used as a yardstick; nevertheless, the offering company normally tries to gauge the interest of potential investors in the offer's conditions. Furthermore, when a company aims at issuing a small amount of securities or at selling its own shares, public offers are excessively lengthy and time-consuming, so companies often use a different method, commonly called "placing" of securities or "accelerated bookbuildings", whereby issued securities are allotted to selected investors, normally through an investment bank, in a short period of time (normally one day).
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Furthermore, individual shareholders seeking to sell their securities might also selectively disclose inside information during an accelerated bookbuilding with the aim of gauging "potential interest in those securities from other potential investors"; 53 in these latter cases, the troublesome issue is to justify a shareholder's being in possession of inside information about the company's business. In all these circumstances, the question arises as to whether a selective dissemination of information, in order to gauge the interests of investors on the offered securities, violates rules on insider dealing. 54 Usually, in all possible business situations, the interaction between a seller and potential investors prior to the formal conclusion of a deal includes preliminary contractual steps, which are aimed at aligning the different interests and at reducing informational asymmetries. 55 These interactions may give rise to several critical issues related to possible exchanges of information. The first aim of new rules on "market soundings" is, therefore, to clarify whether, and to what extent, such selective disclosures do not infringe general insider trading principles.
A functional analysis reveals that there is no real contradiction between general rules against insider trading, which focus on full disclosure of inside information in order to grant equal access to information, and provisions on market sounding. As is well known, insider trading in the last 60 years has been extensively debated under legal, economic, as well as "law and economics", perspectives.
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The most common justification underpinning prohibition of insider trading and rules on disclosure of inside information is the aim of reducing information asymmetries, which might discourage potential investors and, as a consequence, jeopardize market liquidity and efficiency. Market soundings, albeit involving selective disclosures of (inside) information, might be beneficial when a transaction only becomes feasible if the market actor gauges potential investors' opinions and identifies the price at which a given transaction can take place. Regulations and, in general, institutional settings of financial markets should aim at encouraging investments and trust and at making market prices of securities to be 53 See Recital 33 MAR. 54 Regarding IPOs, it is worth remembering that the prohibition of insider dealing, indeed, also applies to securities "in respect of which a request for admission to trading on [a prescribed market] has been made". 55 One may only think of the activity of due diligence as a mechanism designed to reduce asymmetric information. as efficient as possible. 57 Therefore, to the extent that market soundings serve the purpose of increasing information exchanges between contractual parties, their benefits are larger than their costs and market efficiency is likely to be increased. 58 Clearly, market soundings are not the only borderline situations where a tension arises between full disclosure of inside information and prohibition of insider trading, on the one hand, and advantageous effects of communicating or using inside information for specific purposes, on the other hand. Pragmatically, EU legislation tries to strike a balance between different purposes and principles, by regulating various exceptions to its general principles. 
The Rules on Market Soundings
It is worth noting that the market sounding procedure is related to disclosures of any information, regardless of whether it is "inside information" or not. However, the procedural steps designed by the MAR are much more significant when market sounding is related to pieces of inside information. Two parties are involved in market soundings: (i) a disclosing market participant who communicates information to (ii) investors, in order to gauge their interests in a transaction. The disclosing market participant can be: (i) an issuer, (ii) a secondary offeror of a financial instrument in such quantity or quality that the transaction is distinct from ordinary trading and involves a selling method based on the prior assessment of potential interest from potential investors. 61 MAR places an obligation in particular on the disclosing market participants.
Before engaging in a market sounding, the disclosing market participant has to assess whether a disclosure of inside information will also be involved. In this respect, disclosers should hold a written record of their conclusions and the reasons thereof, and should inform the competent authority of any market sounding procedure upon request. The framework requires this behaviour to be taken for each disclosure of information throughout the course of the market sounding. 62 As we have seen above, market participants can only disclose inside information (a) in the normal exercise of an employment, a profession or a duty, and (b) if the recipient is bound by a confidentiality duty. 63 In this respect, Article 11 MAR explicitly clarifies that disclosure of inside information made in the course of a market sounding procedure is deemed to be made "in the normal exercise of an employment, a profession or duties".
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Under the MAR, the question arises of whether the rule in the Grøngaard case should continue to be applied in the new regulatory regime. 65 Should the answer be in the positive, the consequence would be that a market sounding could only be undertaken if the disclosure is strictly necessary for implementing the envisaged transaction. 66 On the other hand, the MAR seems to follow a formal approach, by maintaining that, when the offeror complies with the pro-61 A disclosing market participant can also be an emission allowance market participant or a third person acting on behalf or on account of the market sounding receiving the same level of information. 62 Article 11.3. MAR. 63 Article 10.1. MAR. 64 Article 11.4. MAR and Recital 35 MAR. See also Tissen (fn. 13), 1255. 65 As mentioned, the ECJ in the Grøngaard and Bang case (fn. 14) decided that a piece of information can be disclosed in the normal course of the exercise of an employment, profession or duties if (i) there is a close link between the disclosure and the exercise of the employment, profession or duties and (ii) the disclosure is strictly necessary for the exercise of that employment, profession or duties. cedural rules set forth in Article 11, 67 a selective disclosure is deemed to be made in the normal exercise of the discloser's employment, profession or duty. In other words, the satisfaction of the special procedural conditions set in Article 11 is likely to replace the requirements set forth by the ECJ in the Grøngaard decision, 68 or, at least, to put forward a strong presumption that, by fulfilling the requirements of a market sounding procedure, a selective disclosure seeks to gauge the opinion of selected investors on a potential transaction and is, therefore, lawful. 69 This solution mirrors the British regime, in which a disclosure is deemed to be made in the exercise of the discloser's employment, profession or duties, among other factors, when it is "reasonable" for the purpose of attaining an allowed purpose. 70 When pieces of inside information are disclosed during a market sounding, the disclosing party has to properly qualify its relationship with the recipient.
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The disclosing market participant, in particular, is required to (a) obtain the consent of the recipient to receive inside information, (b) inform the recipient that he or she is prohibited to conduct insider trading, (c) inform the recipient to keep the information confidential. 72 The disclosing market participant seems to be free to select the recipients of disclosed information; it is however controversial whether all recipients should receive equal treatment and the same kind of information. 73 The rationale of the MAR is to grant equal access and market egalitarianism, thus this principle of equal treatment is paramount and 67 And, in particular, the application of Article 11.3. and 11.5. MAR as explicitly required by Article 11. To the extent that the delay of information according to Article 17.4 is a prerequisite to permit market soundings according to Article 17.8., the obligation of confidentiality owed by the person receiving the information has to be qualified according to national elements because the duty can be based on law, on regulations, on articles of association or on a contract. 73 Indeed, the extent to which the persons receiving the market sounding with inside information receive the same amount (in terms of quality and quantity) of information is doubtful at Level 1. At Level 2, Recital 1 and Article 3.5 of CDR 2016/960 specify that all persons receiving the market information receive the same level of information.
is to be applied also with regard to exceptions to the general rules entailed in the regulation. As a consequence, any exception to the prohibitions of disclosing inside information (such as the market sounding exception) also requires that recipients should be treated equally and should receive identical (in terms of quality and quantity) pieces of information. 74
Market Soundings and Information
In a market sounding procedure, the disclosing market participant can communicate pieces of information that are not deemed "inside information". In this case, the discloser faces simplified duties regarding the minutes and the records that are to be kept. In particular, the discloser should indicate that the recipient is about to receive information that "the disclosing market participant considers not to be inside information" 75 and the recipient should consent to such disclosure on a "non-wall-crossed" basis. 76 By accepting a market sounding, however, the recipient is not automatically safe, as he should "assess for itself whether it is in possession of inside information or when it ceases to be in possession of inside information". 77 Within this legal framework, the dissemination of inside information in a market sounding procedure raises several controversial questions. The first issue is the relationship between communication of inside information during a market sounding and the cases when companies are allowed to delay a disclosure of inside information (hereunder paragraph a). Once this preliminary question is clarified, we can address other issues, namely: whether a transaction discussed during a market sounding is to be held as inside information (hereunder paragraph b); whether a transaction that requires several steps 78 should be considered inside information before it is eventually finalised and upon one of the intermediate steps (hereunder paragraph c); which pieces of inside information are to be communicated (hereunder paragraph d). 74 
a. Market Soundings and the Reasons for Delaying Disclosures of Inside Information
The disclosure of inside information in the context of a market sounding is likely to require that the prerequisites occur for legitimately delaying its disclosure according to Article 17.4 MAR. 79 Indeed, MAR requires full disclosure of information as an incentive to avoid insider trading; at the same time, it allows the delaying of such disclosure in specific circumstances. In particular, as we mentioned above, a delay is justified (a) if a prompt disclosure is likely to jeopardize legitimate interests of the issuer, (b) if a delay of disclosure is not likely to mislead the public and (c) if the issuer is able to ensure the confidentiality of that information. In sum, it appears that the communication of inside information in the context of a market sounding can be legitimately undertaken only when a delay of disclosure is justified under Article 17.4 MAR.
b. The Envisaged Transaction Is Per Se a Piece of Inside Information
The operation disclosed in a market sounding is to be considered inside information when its realisation is almost certain. In this case, the envisaged transaction fulfils all four elements of the definition of inside information and, as a consequence, it should be disclosed to the market. 80 A typical example is when directors of a listed company have reached an agreement on a capital increase, but have not yet taken an official decision. In this case, the issuing company has an interest in capturing the opinion of potential investors on this transaction's conditions. In such a situation, information on an imminent secondary offer- ing of securities is to be classified "inside information", which the issuer should immediately disclose to the market. In this scenario, any selective communication of the plan of issuing shares risks violating the prohibition of "insider trading". As mentioned in point (a), the disclosure of inside information about a capital increase to selected investors is only acceptable under the conditions set forth in article 17.4 MAR.
c. The Envisaged Transaction Is the Outcome of Many Intermediate Steps
Contrary to the case discussed in point (b), in which a transaction has been already decided and is deemed inside information, other transactions might require several steps to be eventually decided. 81 Therefore, the question arises of when such operations become sufficiently certain to be treated as inside information. A typical example is the situation when executive directors aim at increasing their company's capital and in order to reach this goal they need to convince other directors and a majority of shareholders, since such a decision requires the intervention of both the board of directors and the general meeting of shareholders. In that case, executive directors inform selected large shareholders of a possible capital increase, in order to gauge their opinion and their availability to vote in favour of this proposal and, eventually, to subscribe new shares. This communication does not involve a disclosure of inside information, since this capital increase also depends on what the recipient shareholders are going to decide on its merit and, therefore, it is far from being certain at the moment of its disclosure. 82 On the other hand, it is desirable avoiding that shareholders who were sounded out speculate on the basis of this information; hence, as soon as a capital increase becomes reasonably certain (for instance, because most shareholders have positively reacted to such a proposal) this transaction is to be deemed inside information.
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In this context, the question arises as to whether the fact that a person uses his or her own knowledge on how he or she will behave regarding a certain market transaction should be deemed inside information. In our case, shareholders who were sounded out could speculate by using their knowledge on their own decisions. 84 This question has not been yet fully clarified, albeit the MAR seems to answer in the negative by maintaining that "the mere fact that a person uses its own knowledge that it has decided to acquire or dispose of financial instruments in the acquisition or disposal of those financial instruments shall not of itself constitute use of inside information". 85 What matters for the purposes of this article is that recipients of market soundings should assess by themselves whether they are in possession of inside information or when they cease being in possession of inside information.
86 This is a catch-all provision that puts a precise obligation on any persons receiving a market sounding.
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This provision is crucial for addressing market operations requiring several steps and for clarifying whether a piece of information becomes inside information due to an active involvement of the sounded party.
d. Disclosure of Many Pieces of Inside Information
When potential investors are sounded out regarding an envisaged transaction, the issuer or seller might disclose several different pieces of inside information. In these cases, it is to be assessed whether each piece of information falls within the scope of Article 11 MAR or not. Such assessment is to be conducted on a case-by-case basis, so that no comprehensive taxonomy seems to be feasible. In this regard, when the disclosed information is related to the envisaged transaction, such disclosure falls within the scope of Article 11 MAR, while in any other cases it is to be treated as an unlawful disclosure of inside information. 89
Market Soundings in Three Situations
As we have mentioned above, we aim at assessing whether market soundings can be carried out through a disclosure of inside information in three specific cases.
a. Secondary Offerings
Market soundings may occur during secondary offerings (also called "seasoned offerings" in business jargon), when an already listed company seeks to increase its capital. In this transaction, securities regulation and company law are strictly intertwined, and such a connection raises several problems with respect to market soundings, as we shall see hereunder.
b. Accelerated Bookbuilding when the Offeror Is the Company
Recital 33 MAR describes a case of accelerated boobuilding as follows: "where the sell-side analyst is seeking to sell a large amount of securities on behalf of an investor and seeks to gauge potential interest in those securities from other potential investors". Article 11.1 MAR clarifies this description by stating that a market sounding is made by secondary offerors of a financial instrument, when the offer is "in such quantity or value that the transaction is distinct from ordinary trading and involves a selling method based on the prior assessment of potential interest from potential investors". 90 A company that holds own 89 See ESMA/2014/809, 23 Nr. 74; Zetzsche, Die Aktiengesellschaft 2016, 610 (fn. 13), 619. 90 Importantly, we note that the Italian version of the MAR slightly departs from the English, German and French versions: while the Italian version refers to offerors in the secondary markets, which seem to be distinguished from the secondary offerors, the other versions employ the notion of "secondary offeror" (Italian: un offerente sul mercato secondario di uno strumento finanziario; English: a secondary offeror of a financial instrument; French: par un offreur secondaire d'un instrument financie; German: einen Zweitanbieter eines Finanzinstruments). Zetzsche, in: Gebauer/Teichmann (ed.), Enzyklopädie Europarecht (fn. 13), at para 217b, describes the situation of a block trade in which a large number of shares are placed outside any regulated market; such a transaction (which amount to about 0.5% of shares' value) can have a negative impact upon shares as treasury shares 91 or seeks to issue new shares, might implement an accelerated bookbuilding in order to quickly allot such shares among selected investors. In a typical accelerated bookbuilding, the selling party asks an investment bank to find potential investors for the shares at a selling price defined by testing the potential interest of the investors. 92 The reason for using this mechanism is that the offering of a consistent number of shares usually depresses the price of these shares. Because of this consequence arising from the large amount of offered shares, the equilibrium price of an accelerated bookbuilding is likely to be lower than the listing price and higher than the price that would be reached by selling on the market. 93 Instead of undertaking an accelerated bookbuilding, listed companies might either: (a) sell shares directly on a regulated market, 94 or (b) engage in a public offer of securities. Alternative (b) is based on general principles of full disclosure, which is normally undertaken by publishing a prospectus and under a general duty of equal treatment. 95 In both cases, the issuer should fully disclose inside information and the question arises as to whether the same principles to be followed in such transactions have to be applied to the accelerated bookbuilding cases. Should the answer be in the positive, the consequence would be that, during an accelerated bookbuilding, the issuer should fully disclose inside information to the market before the deal becomes effective, albeit such information having been previously disclosed to selected institutional investors. 
c. Accelerated Bookbuilding When the Offeror Is a Shareholder
Investment banks can also be entrusted with the task to find potential investors by shareholders who aim at selling their shares in a listed company. In this situation, it is natural that the investment bank sounds out potential investors, and yet it is unclear whether it can also disclose inside information related to the issuing company. Selling shareholders can acquire information about their company either on the basis of their holding capital of the issuing company 96 or because of their being members of corporate bodies. 97 Selling shareholders should comply with general rules on insider trading, unless they trigger a market sounding procedure under Article 11 MAR.
The communication of inside information between the selling shareholder and the potential investor(s) aims at balancing information asymmetry and increases the deal's efficiency. The selling shareholder communicates to the potential buying party inside information about the issuing company in order to establish the most efficient price, which includes this piece of inside information. Nevertheless, the general prohibition of insider trading would jeopardize the effective conclusion of the deal before the listed company publicly informs the market. In this case, only the company can legitimately disclose a piece of inside information that was transmitted by a selling shareholder to potential investors. Obviously, if the company refuses to disclose the inside information invoking the delay according to Article 17.5. MAR, the deal cannot occur. As a result, the conclusion is that the hypothesis described in Article 11.1.b. requires the previous disclosure by the listed company of the inside information communicated by the secondary offeror to potential investors.
Market Soundings and National Company Law Regimes
From a company law standpoint, market sounding raises different problems, whose solutions, as we shall see, might not be entirely compatible with the procedure entailed in the MAR. To understand these issues, we should distinguish activities undertaken by the issuing company before a secondary offer of securities, from activities undertaken by a company's shareholders when they decide to sell their shares.
Before public offers, companies' managers or other fiduciaries sound out the market by meeting selected investors to gauge their interest in subscribing newly issued securities or treasury shares and their view on such transactions. As we have seen in the previous section, when directors engage in market sounding, information is disseminated to selected potential investors, be they shareholders or not. When the company, or a company's agent, decides to sound out selected shareholders, the latter receive more pieces of information than other fellow-shareholders; although sounded shareholders voluntarily accept to receive inside information, and suffer the disadvantage of not being able to trade after this disclosure, they are objectively treated differently from other shareholders, whom the company does not offer the same option in the first place; hence the question arises as to whether shareholders can be discriminated according to their sophistication or the quantity of shares owned. By contrast, when third parties are sounded out, the question arises as to whether a company can disclose inside information to third parties in order to facilitate share acquisitions. By contrast, pre-marketing activities undertaken by a shareholder who seeks to sell his or her shares in the market do not involve directors' relation with shareholders or the question of whether and under which circumstances discriminations may be justified, and yet other "company law" questions may arise. First of all, it is to be clarified whether shareholders owe each other duties of fair or equal treatment; secondly, the question arises as to whether their company can or should cooperate with them by facilitating a disclosure of inside information. Despite capital markets being increasingly globalized, most rules governing intra-corporate affairs, such as the relations between directors and shareholders and relations among shareholders, are nation-based and depend on each country's company law regimes. As a consequence, national regimes might have an impact on uniform rules such as those provided in the MAR.
In this regard, it is worth remembering that inside information can be disclosed "in the normal exercise of an employment, profession or duty". In these cases, the issuer should also make complete and effective public disclosure of that information, unless the recipient owes a duty of confidentiality. 98 Interestingly, the Market Abuse Regulation maintains that any disclosures of inside information that respect market sounding procedures are deemed to be made in the normal exercise of an employment, profession or duty. 99 Such disclosures, however, might violate national company law even though market soundings procedures are fully respected. Therefore, directors and other company's agents should assess whether, and in which circumstances, domestic company law rules allow selective disclosures, even when they comply with provisions regulating market sounding procedures. In general, we can expect that national company law rules prohibit directors from discriminating between shareholders. The main reason is that directors' powers, however constructed, derive from shareholders' positions, 100 with the consequence that the former must not behave arbitrarily vis-à-vis their shareholders. Additionally, even if discriminations are allowed, it is reasonable to expect that the applicable company law regime requires that such discrimination be supported by specific justifications for the benefit of the company as a whole. 101 However, the precise contours of these limits on directors' powers vary across jurisdictions. On this point, it is worth mentioning that EU law does not impose a strict duty of equal treatment of shareholders. The ECJ, in the Audiolux case, argued that the principle of equal treatment of shareholders who are in the same position is not a general principle of EU law.
102 Additionally, according to Advocat General Trstenjak, in the case Commission v Spain discussing pre-emption rights granted to holders of bonds convertible to shares, the principle of equal treatment of shareholders, "is not construed as an obligation on the part of the company to treat shareholders in the same way, but is understood to mean that unequal treatment needs sufficiently objective justification". 103 Similarly, the question of whether shareholders owe reciprocal duties of "fairness" even when they act as individuals (such as in secondary offers) is also governed by national company law rules that vary from country to country. In the next pages, we will address director duties in Italy and the U.K., in order to assess whether these national company law regimes could block market soundings or affect their feasibility. 
Italy a. The Market Abuse Regime
The Italian market abuse regime is traditionally based on a dual system, which includes both criminal and administrative sanctions. 104, 105 Before the MAR entered into force, selective disclosures were only lawful when they were made in the "normal exercise of an employment, a profession or duties". 106 This issue was only posed with regard to IPOs and share issues with a prospectus, Giovanni Strampelli, "L'informazione societaria a quindici anni dal T.U.F.: profili evolutivi e problemi", Rivista delle società 2014, 991, 1041. Criminal sanctions only apply to actions committed by "primary insiders", such as members of a company's board or other corporate bodies, or by shareholders of the issuing company; administrative sanctions apply to any person who is in possession of inside information, even if this was communicated by a primary insider. On selective disclosures in the "pre-market-whereas accelerated bookbuildings of listed companies do not seem to have been implemented in Italy. 107 Italian scholars and courts have acknowledged that the concept of "normal exercise of an employment, a profession or duties" includes disclosures that are essential elements of a profession, such as disclosure of information to a trading company or a law firm, and disclosures of information within a company or within a group of companies if they are aimed at drafting the group's consolidated accounts. 108 Additionally, no doubts have ever arisen on whether inside information can be selectively disclosed to experts or financial and legal consultants to gauge their opinion on a company's financial or legal situation.
109 Interestingly, the Italian supervisory authority has also held that issuers can selectively disclose inside information to any subjects with whom negotiations related to commercial or financial transactions are on-going. 110 Therefore, selective disclosures and "market soundings", aimed at gauging the opinions of potential investors, could be compatible with the previous Market Abuse regime, within the limits described so far, even if no explicit provision existed.
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Furthermore, the provisions on disclosure of inside information have been recently amended to make direct reference to notions entailed in the MAR. 112 In particular, it has been clarified that disclosures are not only allowed when made in the normal exercise of an employment, a profession or duties, but also in a market sounding procedure according to the MAR. 113 Despite this clarifica-tion, however, Italian company law rules and principles might put some obstacles in the way of secondary offers and accelerated bookbuildings.
b. Directors' Duties and the Principle of Equal Treatment of Shareholders
According to the Italian Civil Code, shares grant to their owners the same rights, unless the articles of association create special classes of shares. 114 In this regard, scholars debate on whether directors of Italian companies are bound by a general principle of equal treatment of all shareholders in any circumstances. Several authors answer in the negative, holding that minorities would only be protected through fairness standards or by the prohibition of abusive oppression, not by a strict overarching principle of equality. 115 Other opinions maintain that a general principle of equal treatment is implicit in companies' contractual nature and is to be derived from the general principle of shares' equality. 116 Listed companies, however, should comply with an additional statutory duty of equal treatment of all security holders, which protects both shareholders and bond-holders. 117 This rule was expanded in 2007 to include a right of security holders to be equally given sufficient information for exercising their corporate rights. 118 Despite this provision being introduced to comply with the principle of equal treatment entailed in the second company law directive 119 scope is not limited to the topics regulated in that directive and is drafted as a general principle. Therefore, most scholars maintain that listed companies that seek to issue new shares must not disclose information on the envisaged transactions to selected shareholders. 120 Under such a strict application of the equality principle, selective disclosures would not be deemed "in the normal exercise" of directors' duties. 121 Other scholars, however, have recently argued that selective disclosures are compatible with the principle of equal treatment when such disclosures are necessary for a transaction to succeed, provided that the recipients do not abuse inside information and signs a confidentiality agreement. 122 The reason is that the principle of equal treatment protects holders of any kind of securities, not only shareholders, and is to be also applied to foreign issuers listed in an Italian regulated market, not only to Italian companies. The aim of the principle of equality is, therefore, protecting a security's "exchange value" and maximizing security holders' chances of buying and selling their shares. 123 This solution, however, is still controversial. What emerges clearly is the continuing debate among Italian scholars and practitioners, and discord as to whether the principle of equality is to be relaxed in order to allow market transactions to succeed.
c. Shareholders' Preemptive Right
A further question is under which circumstances Italian company law rules and principles allow domestic companies to exclude or limit preemptive rights on newly issued shares. This issue is obviously relevant for both offers to the public and allotments to selected shareholders. In general, a company can legitimately exclude or limit shareholders' preemptive rights when the "interest of the company requires such exclusion". 124 In this regard, Italian law has increasingly simplified the disapplication of preemptive right. While older case 120 Francesco Mucciarelli, "L'informazione societaria: destinatari e limiti posti dalla normativa in materia di insider trading", Banca borsa titoli di credito (1999), I/745, 746; Umberto Belviso, "L'informazione dei soci nelle società con azioni quotate", Rivista law allowed such disapplication only when necessary to pursue the interests of the company (i.e., only if the exclusion is necessary for the company's survival) 125 , most recent authorities follow a liberal path, by accepting that shareholders' preemptive right can also be waived when preferable to pursuing the company's business strategies. 126 Additionally, a reform of 2014 lowered the majority requirements to approve a disapplication of preemptive right. 127 It is worth remembering that companies should allot new shares with a premium that reflect the company's "real" value, 128 although discounts from the market price are allowed to facilitate shares' allotment and seem to be quite common. 129 More importantly, according to the Italian Civil Code, listed companies can issue new shares without preemptive right if their offering price is equivalent to their market price and the total amount of newly issued shares is not more than 10% of the legal capital. 130 The reason is that, when the issue price is nearly equal to the shares' market price, shareholders can keep their position in the company by purchasing shares or by subscribing the newly issued shares. What is still uncertain and debated, however, is whether the company must necessarily issue these new shares to the public 131 or can select investors through a private offer of shares or a bookbuilding procedure. 132 In general, when a company decides to waive shareholders' preemptive right (under one of the conditions mentioned above) and to allot new shares to selected investors, instead of offering them to the public, the question arises whether such allotment might violate company law principles. Legal scholars seem to accept the idea that such selective allocations of shares may be allowed, provided that they are justified under one of the specific conditions mentioned above. 133 Eventually, when shares are issued to directors or other "related parties", such allotment should also respect the special proceedings for related parties' transactions, which are based upon a non-binding opinion of a committee of non-executive directors. 134 
d. Sale of Treasury Shares
Furthermore, we should address the sale of shares held by a company as treasury shares. This decision poses the question whether these shares are to be offered to shareholders in a way that does not undermine their position in the company or that does not discriminate certain shareholders. 135 A sale of treasury shares, in particular, alters the position of shareholders in their company similarly to an issue of new shares. This issue is not addressed by any statutory rules. Nevertheless, it has been argued that treasury shares should be preemptively offered to all shareholders 136 and that such a preemption right can be waived following the rules and conditions on the issue of new shares. 137 This issue, however, is still controversial and no decision on its merit has been published so far.
Finally, it is worth mentioning that large shareholders routinely use accelerated bookbuilding mechanisms in order to sell their shares. 138 In this case, the main issue is whether a shareholder, who aims at selling its stake in a company, can legitimately possess inside information to be disclosed to potential buyers in order to gauge their interests in that deal, and whether companies should transfer inside information to shareholders who aim at selling their shares. As a general rule, shareholders can only receive information on their companies' affairs in circumstances indicated in specific statutory rules 139 and directors must not disclose business information, unless such disclosure is statutorily allowed for specific purposes. In particular, information can circulate between a controlled entity and its controlling shareholder or among controlled companies.
140 Such rules related to groups of companies have led to debate: while certain scholars have argued that the general duty of confidentiality does not apply within groups of companies 141 , other scholars maintain that subsidiaries do not face any duties to provide information to the holding com- 142 However, due to the concentration of share ownership of Italian listed companies, exchanges of information continuously occur between blockholders and directors. 143 These circumstances were originally reflected in the Italian regime, according to which "controlling entities" had also to comply with the duty to disclose inside information 144 and insider dealing could also be committed by persons "having a holding in the capital of the issuer" when they possess inside information. 145 This provision was likely to be at odds with general company law principles 146 and was eventually repealed in 2012. 147 Additionally, such a disclosure of information to selected shareholders risks violating the general principle of equality, which, as we have seen above, is still paramount for Italian listed companies. And yet, any shareholders who aim at selling their shares need to disclose pieces of inside information, to sound out potential investors and to allow potential buyers to assess the value of the shares ("due diligence"). Whether companies face a duty to facilitate shareholders who aim at selling their shares, is a further question shrouded in uncertainty, which legal scholars, with the clear aim to facilitate such transactions, seem to accept, despite the general duty of confidentiality and the principle of shareholders' equal treatment. 148 As a general principle, however, any situation in which a block trader, such as a majority shareholder, discloses information to the buyer, in order to finalize a deal and sell its shares, is not to be classified as a market sounding activity.
confidentiality requirements", should be "reasonable" and, among other factors, should aim at facilitating a "commercial, financial or investment transaction". 156 Additionally, the questions arise as to whether an investor can refuse to be wall-crossed and in which circumstances an investor refusing to be wallcrossed can rely on the issuer's commitment to discuss a future transaction without transferring inside information.
The FSA (now FCA) 157 addressed market soundings in a final notice rendered in 2012 upon request of David Einhorn.
158 David Einhorn was a portfolio manager (and sole shareholder) of a US based investment company (Greenlight Capital Inc), which held about 13% of share capital of the British company Punch Tavern plc. Punch planned to raise its capital and issue new shares, and to this aim it entered into discussion with selected potential investors, in order to gauge their interest in subscribing those newly issued shares. While other investors accepted the receipt of inside information and signed specific non-disclosure agreements, Mr Einhorn explicitly refused to be "wallcrossed" in any conversations related to possible transactions or operations envisaged by Punch. Mr Einhorn only agreed to have a telephone conference call with a broker, acting on behalf of Punch, under the assumption that it should be on a "non-wall-crossed basis". Nevertheless, during this conversation the broker referred to a possible issue of new shares by Punch, aimed at repaying convertible bonds. Following this call, Mr Einhorn decided to sell part of Greenlight's shareholding in Punch (which was hence reduced from 13.3% to 8.98%). After the announcement of the raising of new capital, the share price fell by almost 30%; consequently, by selling part of its investment in Punch, Mr Einhorn avoided a loss that would have been much more significant had he retained all shares. Mr Einhorn explicitly asked not to be wallcrossed and not to receive inside information, and indeed the conversation with the broker was set on quite general and hypothetical terms. In this regard, it is worth remembering that Greenlight mainly invested in mispriced shares, and, after his conversation with the broker, Mr Einhorn understood that Punch's profile may not have fitted Greenlight's strategies. Eventually, Mr Einhorn also replied that he only sold 4% of Punch's shares, showing that he was not sure that Punch was really about to issue new equity shares. The FSA rejected Mr Einhorn's arguments and, as a consequence, imposed on him and Greenlight a penalty for violation of insider dealing. The FSA, in particular, hold that, given Mr Einhorn's experience, "it should have been apparent to him that the information he received [...] was confidential and price sensitive" and, therefore, that it was a "serious error" not having sought for legal advice in this regard before selling Punch's shares, despite its explicit request of not being wall-crossed. 159 Therefore, it is made clear that any investors which enter into conversations with a company on future possible transactions, such as the issue of new shares, should autonomously assess whether the information received falls within the definition of "inside information", regardless of a formal statement that such conversations were held on a "non-wall-crossed basis". This rigid interpretation of subjective factors aims at deterring insider dealings concealed behind the veil of "non-wall-crossed" conversations. This decision is clearly one of the motives behind the decision to explicitly regulate market soundings in the new Market Abuse Regulation, which clarifies that the recipient of information in a market sounding proceeding should autonomously assess whether inside information was communicated or not, regardless of their request to not be wall-crossed. 160 
b. Directors' Duties and the Principle of Equal Treatment of Shareholders
The same questions that we have analyzed with regard to the Italian regime obviously arise in a sophisticated financial market such as the British one. First of all, during securities' issuances, the question arises as to whether selective disclosures violate directors' fiduciary duties. In this respect, it is worth remembering that English law is reluctant to accept the idea that directors owe fiduciary duties to individual shareholders, 161 unless special relations between directors and shareholders exist that give rise to fiduciary duties to individual shareholders. 162 As a general principle, indeed, directors should act in good of all shareholders who are in the same position is entailed in the second company law directive, with regard to capital increase or decrease and share repurchases, 170 and in the transparency directive, with regard to information to shareholders. 171 These principles partially reflect previous common law rules, which maintain that, in a capital reduction and in a company's liquidation, assets should be repaid and losses are to be shared by respecting the ranking order of each class of shares. 172 Nevertheless, English company law does not entail a general and overarching duty of equal treatment of shareholders, just a principle of fair treatment. This issue was clearly addressed in the case Mutual Life Insurance Co v The Rank Organization Ltd. 173 Rank Organization was a British company that decided to issue new shares, by granting a pre-emptive right to existing shareholders. Directors of the issuing company, however, decided to exclude from the offer all shareholders who were resident in the US and Canada, in order to avoid the application of US and Canadian securities law, including a duty to register in those jurisdictions and to comply with their securities regulation. US and Canadian securities regulation, indeed, normally applies "extraterritorially" to any transactions addressed to a certain number of US or Canadian residents. 174 The plaintiff challenged such a decision for being "oppressive" 175 due to its discriminatory nature. In rejecting this claim, Gourdin J stressed that Rank's directors acted in good faith in the interests of the company as a whole, since the risk of facing a duty to comply with foreign law in that specific case was a sufficient justification for such differential treatment. 176 This decision clearly shows that, if directors in good faith believe that special reasons exist in the interest of the members as a whole (meaning present and future shareholders), an unequal or discriminatory treatment of shareholders may be justified. Turning our attention back to market sounding activities, we can conclude that selective disseminations of information are not per se unlawful, yet they need to be justified by objective motivations in the interest of the company as a whole. The aim of gauging the interest of specific investors in order to make an offer of shares possible is likely to fall within this category, and unless directors' substantial purpose was not to alter the shareholder composition and foster their power.
c. Shareholders' Preemptive Right
A further obstacle in the way of share issuances is posed by shareholders' preemptive right, aimed at protecting current shareholders against wealth transfers and a dilution of their position in the company. According to the Companies Act 2006, new "equity securities" must be offered to existing shareholders in proportion to the nominal value of capital held by each shareholder. 177 The Articles or a special resolution, however, can disapply pre-emptive right, provided that such disapplication is duly authorised by the general meeting of shareholders. Such authorisations are to be recommended by directors, who should issue a written statement on the reason for excluding the pre-emptive right and on the justification of the price of newly issued shares.
178 A disapplication of pre-emptive right, therefore, does not need to be justified by special reasons in the interest of the company, provided that the specific procedure set forth in the Companies Act has been respected and directors have acted in law rule that directors' fiduciary power should be exercised bona fide in the interest of the company: see Lord Greene in Re Smith and Fawcett Ltd, 27 March 1942, [1942] Ch 304, at 306. The reason given by Gourdin J was followed by Arden J in Re BSB Holdings Ltd (No 2), 28 July 1995, [1996] 1 BCLC 155 (Chancery Division). Before this line of cases, see also Gaiman v the National Association for Mental Health, 25 March 1970, [1970] 2 All ER 362 (Chancery Division): the Articles of a company limited by guarantee gave directors the power to request shareholders to resign; directors used this power against a shareholder, who challenged -unsuccessfully -this decision for breach of directors' fiduciary duties; Megarry J argued that "principles of natural justice" could apply to a company formed under the Companies Acts. conformity to their duties. Regarding issues of shares to the public, one of the most controversial questions is to what extent new shares can be issued at a discount to facilitate the success of their allotment. As a general fiduciary duty, directors should promote the success of the company in the interests of the members as a whole and, therefore, in principle they should obtain the best price available for newly issued shares. 179 Nevertheless, allotments at discount are a normal practice to facilitate share issuances. 180 
d. Sale of Treasury Shares
Finally, we should address sales of treasury shares, which are often conducted by way of accelerated bookbuilding. In this respect, the Companies Act 2006 grants current shareholders a pre-emption right with regard to shares held in treasury by the issuing company, 181 unless such right is waived according to the provisions set forth in the Companies Act. In this respect, it is worth mentioning that a common strategy for avoiding pre-emptive right for modest share issuances or sales is the "vendor placing", whereby the issuing company allots shares to a third party (the "vendor") in exchange for an asset, while the vendor immediately sells these shares to the market for cash. In these cases, only a moderate discount from the market price is acceptable. 
Conclusions
This article has addressed the interaction between market sounding provisions of Article 11 MAR and national company law rules and principles. To this aim, we have analysed such interaction in Italy and the U.K.: while the former is a typical example of bank-led system where most companies, including listed companies, are closely-held, the latter is one of the models of market-led systems, where the capital market is highly developed and sophisticated. The major point of this article is to investigate the intersection between uniform rules on market sounding and national company law rules and principles, such as director fiduciary duties and principles of shareholders' fair or equal treatment. In particular, the following situations, in which companies or shareholders may sound out the market, have been analyzed: (a) secondary offerings; (b) accelerated bookbuilding when the company acts as offeror; (c) accelerated bookbuilding when a shareholder acts as offeror.
In the latter situation, namely when a selling shareholder sounds out the market, no national company law rules and principles exist in the U.K. and in Italy that may contradict the uniform rules of the regulation. By contrast, this article has shown that, when market sounding is undertaken before either secondary offerings or selling of treasury shares, the question arises as to whether domestic director duties and principles of shareholders' fair or equal treatment might be at odds with a uniform application of market sounding rules.
This article has shown that the Italian and British regimes move from partially different starting points. In Italy, the statutory principle of shareholder equal treatment is drafted in a rigid fashion, so that it might be an obstacle in the way of market soundings. In particular, listed companies should follow a strict principle of shareholders' equal treatment, which conflicts with the practice of disseminating information to selected shareholders in order to gauge their opinion on the envisaged transactions. In this regard, it is to be noted that scholars increasingly agree that the principle of equal treatment should be relaxed in order to allow selective disclosure, but this issue is still controversial and it is uncertain how the Italian regime will develop in the years to come. English company law rules and principles, by contrast, are generally more flexible and can be adapted to financial market needs, including issuers' aim to gauge the opinion of selected investors on an envisaged transaction. Nevertheless, companies' agents should carefully consider domestic fiduciary duties even though they fully comply with market sounding procedures regulated through the MAR and the FCA provisions. One of the possible explanations of such differences might be the diverging ownership structures of these countries. It is well-known, in particular, that families still control most Italian listed companies, while U.K. companies are predominantly widelyheld.
